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 1.  TIME:  9:00   CASE#: MSC12-01841 
CASE NAME: IN RE: CHEVRON REFINERY FIRE C 
HEARING ON MOTION TO/FOR OBJECTION TO PROPOSED DISTRIBUTION OF 
STLMNT FUNDS FILED BY PHYLLIS THOMAS 
* TENTATIVE RULING: * 
 
Withdrawn by the moving party. 

  

  
 2.  TIME:  9:00   CASE#: MSC19-01016 
CASE NAME: FROMME VS. VU 
HEARING ON MOTION TO/FOR COMPEL FOR COMPLIANCE W/ DEPO SUBPOENA 
FILED BY TONY VU, FFL ENTERPRISE, INC. 
* TENTATIVE RULING: * 
 

 Defendants move to compel compliance with a subpoena for business records. 

In this motor vehicle accident case, Defendants FFL Enterprises and Tony Vu issued a 

business records subpoena to John Muir Medical Center on November 8, 2019, seeking 

medical records of Plaintiff Robert Fromme.  Responses were due December 6, 2019.  John 

Muir did not respond.  Defendants sent two meet-and-confer letters, but not until July 24, 2020, 

and September 30, 2020.  John Muir still did not respond.  Defendants filed this motion on 

October 30, 2020. 

The subpoena included the notice to consumer required by Code of Civil Procedure 

section 1985.3.  Where the subject of the record is a non-party, the subject may serve 

objections to the subpoena, which relieves the recipient of the subpoena from having to produce 

the records pending a court order.  (Code of Civil Procedure, § 1985.3(g).)  Where the recipient 

is a party to the action, it must file a motion to quash the subpoena, which has the same effect.  

(Id.)   

Plaintiffs oppose the motion.  They assert that on November 14, 2019, they served 

objections to the subpoena.  There are two problems with this assertion.  First, it is contained in 

a memorandum of points and authorities, without a supporting declaration or attaching the 

objections.  Thus, they are not properly demonstrated to the court.  Second, as set forth above, 

where the records concern a party to the action, the party must file a motion to quash the 

subpoena, not merely object.  As a result, while plaintiffs raise a variety of substantive 

objections to the subpoena, the objections were not raised in a manner that relieved John Muir 

of its duty to respond.   

The objections largely argue that the subpoena should be narrowed to seek records 

relevant to the injuries allegedly sustained in the accident, and not records of other conditions or 

treatment.  Specifically, they request that the records produced “be limited to those related to 
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the neck and lumbar spine and for the following date range:  May 25, 2012 to the present 

date[.]”  In reply, Defendants argue that the requests already are limited to matters concerning 

those particular injuries, but dispute the appropriateness of the proposed time limit. 

Defendants did not avail themselves of the court’s discovery facilitator program under 

Local Rule 3.300.  Arguably, this motion would fall within Rule 3.300(e) which exempts “motions 

necessitated solely by a third party’s refusal to comply with a subpoena.”  Since plaintiffs did 

object, however, this motion is not necessitated “solely” by a refusal to comply. 

This still leaves the Court, however, with the issue of whether the motion is timely.  Code 

of Civil Procedure section 2025.480(b) provides that the motion must be filed within 60 days 

“after completion of the deposition record.”  In Unzipped Apparel, LLC v. Bader (2007) 156 

Cal.App.4th 123, 127, 132-133, non-parties to an action timely objected to a subpoena, and the 

court held that the objections constituted a “deposition record” that triggered the running of the 

sixty-day period.  While the court did not so state, the implication is that, absent the objection by 

the deponent, the time period would not start to run.    

In addition, nothing in the record indicates that John Muir would be able to provide the 

requested documents in compliance with regulations implementing the Health Insurance 

Portability and Accountability Act of 1996 (HIPAA), Pub. L. No. 104-195, i.e., the “Privacy Rule,” 

45 CFR Parts 160, 162, and 164.  These regulations allow disclosure pursuant to a subpoena or 

discovery request not accompanied by a court order, only if the health care provider obtains an 

assurance that (1) the subject of the records has had an opportunity to object, and (2) the 

parties have obtained, or at least requested, a protective order providing that the documents can 

be used only for the purpose of the proceeding and will be destroyed thereafter.  (45 CFR § 

164.512(e)(1)(ii), (iv).) 

At bottom, the Court is left with the following situation:  Defendants served a subpoena, 

but based on HIPAA regulations, John Muir apparently could not respond.  Plaintiffs apparently 

objected, but that is not properly established, nor is an objection sufficient under the 

circumstances.  Assuming that John Muir received Plaintiffs’ objections, it may have believed 

that it had no duty to respond.  Defendants waited several months before doing anything about 

the issue, relying on a tenuous loophole in the deadline to file a motion, and showing that there 

was no urgency.  There has never been any substantive discussion between plaintiffs and 

defendants about the objections to the subpoena. 

Accordingly, the motion is continued to Thursday, January 14, 2021, 9:00 a.m.  

Plaintiffs and Defendants are directed to meet and confer concerning the issues raised about 

the breadth of the subpoena.  Each party is directed to file a supplemental declaration no later 

than January 7, 2021, describing the results of their conference.  Plaintiffs’ declaration also shall 

supplement the record to properly indicate whether objections were provided. 
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 3.  TIME:  9:00   CASE#: MSC19-02418 
CASE NAME: TAYLOR VS MENDOCINO FARMS 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLASS 
SETTLEMENT FILED BY RYAN TAYLOR 
* TENTATIVE RULING: * 
 

 Hearing required. 

Plaintiff seeks preliminary approval of a class-action settlement with Mendocino Farms, 

LLC.  The complaint alleges that Mendocino Farms failed to redeem gift cards with a value of 

less than $10 for cash, in violation of the “Gift Card Act,” specifically Civil Code section 

1749.5(b)(2), and other authorities.     

A. Terms of Settlement 

The proposed class would consist of all consumers in California who have or had a 

Mendocino Farms gift card with a balance of $10 or less from November 18, 2015 to the date of 

preliminary approval of the settlement. 

The relief provided is that Mendocino Farms would update its policies to assure 

compliance, by revising its written policies, and training both existing and new employees 

concerning the requirements of the law.  It will post an employee notice stating the 

requirements.  It will assure that cash registers have the ability to make such a transaction.  It 

will publish a notice on its Gift Card webpage advising of the proper policy, for a year.  

Mendocino Farms will conduct a compliance audit twice within a year. 

As to persons affected in the past by this practice, Mendocino Farms will notify 

consumers that if they had a gift card with $10 or less value and disposed of it after being told 

by Mendocino Farms employees that it could not be redeemed for cash, they will receive a $10 

gift card.  This is limited to the first 1,093 claimants.  This number is based on information 

provided by Mendocino Farms indicating that the total value of all cards with a balance of $10 or 

less is $10,930.  Counsel’s declaration, however, indicates that there are 2,971 gift cards with a 

balance of $10 or less, for an average of $3.68.  If there are fewer claims honored than the 

maximum, there will be no payment to any third party or further payment to the class. 

Notice would be provided to the class by posting an electronic claim form on the 

“Mendocino Farms Gift Card settlement website,” which is a site operated by plaintiff’s counsel, 

not by Mendocino Farms.  In addition, notice of the settlement would be provided in the USA 

today (California Editions) and a newspaper with general circulation coverage over Mendocino 

Farms’ California locations.  Class counsel will post a notice on the claims website, which they 

will establish and operate. (Apparently, there is no separate claims administrator.) 

Plaintiff would receive a $1,500 representative incentive award. 
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Counsel would receive attorney’s fees and costs of $65,000.  The Gift Card statute 

expressly provides for an award of attorney’s fees to the prevailing plaintiff.  (Civil Code § 

1780(e).)  Since there is no “common fund,” the fees are simply paid by defendant. 

The plaintiff class would release claims arising from the alleged violations of the Gift 

Card statute during the time period in question. 

B. Standard of Review 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

California law also provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

Ordinarily, a class action plaintiff seeks an attorney’s fee of a percentage of the recovery, 

and the Court requires a lodestar cross-check.  (Lafitte v. Robert Half International (2016) 1 Cal. 

5th 480, 503.)  In this instance, Plaintiff will seek a lodestar fee, which must be supported in the 

ordinary manner, and will be reviewed by the Court as such, at the time of final approval.  

(Counsel is advised that time spent doing work ordinarily done by a claims administrator will be 

compensated at administrator rates, not attorney rates.) 

The proposed representative incentive award will be considered at time of final approval. 

C. Analysis 

The Court understands that the settlement is the result of compromise, and that it can be 

difficult to fashion effective relief where the amounts in question are so small.  Nonetheless, the 

Court has a number of concerns about the settlement, and requests that counsel address them 

at the hearing. 

The defense argues that any violations of the statute were isolated, and would not 

warrant the relief provided in the settlement.  What evidence do we have that would help 
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determine whether the practice was widespread or isolated? If cash registers are not 

programmed to process such a transaction, would that not suggest that the practice was 

widespread? 

The ceiling of 1,093 accepted claims could result in some claims being refused, because 

there are 2,971 cards with a balance of less than $10 outstanding. Have the parties considered 

a formula other than $10 for each applicant? 

On the other hand, the total number of claims could be fewer than the amount provided 

for, because the notice may not be effective.  Under the settlement, Mendocino Farms would 

retain the balance of the funds available for this purpose.  Should the funds be provided to a 

third party or made available to the class? 

Why is there no notice provided in the stores?  Couldn’t such a notice advise customers 

of the claims procedure, or at least of the proper policy? 

Is there any real likelihood that the proposed newspaper notices will be seen and read 

by class members? 

No relief is provided to anyone who purchased an item for over $10, which they 

otherwise did not want, in order to use the balance on the card.  Does plaintiff effectively 

concede that such consumers were not damaged? 

 

  

 4.  TIME:  9:00   CASE#: MSC20-00916 
CASE NAME: SAETERN VS LAMB 
HEARING ON MOTION TO/FOR COMPEL PLAINTIFFS RESPONSES TO 
DEFENDANTS DISCOVER, FILED BY DANIEL E. LAMB 
* TENTATIVE RULING: * 
 
 Granted.  The moving parties establish that no responses were provided (including after the 
requests were re-sent after plaintiff’s counsel indicated that they had not been received), and no 
response was received.  No opposing papers have been filed.  

  

5.  TIME:  9:00   CASE#: MSC20-01306 
CASE NAME: TIERNAN VS. KALIN 
HEARING ON MOTION TO/FOR STRIKE PLAINTIFFS SECOND CAUSE FOR 
NUISANCE FILED BY ALAN ROGER KALIN 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Alan Kalin's special motion to strike the second cause of action of 
Plaintiff's complaint for nuisance pursuant to Code of Civil Procedure § 425.16 ("anti-SLAPP 
Motion"). For the reasons set forth, the motion is granted in part. The following allegations 
related to the second cause of action for private nuisance shall be stricken from Plaintiff's 
complaint: paragraph 13, page 5, lines 11-12 ["and encouraged others to use Calle Arroyo, for 
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recreational purposes"]; paragraph 21 in its entirety; paragraph 22, second sentence 
["Defendant's encouragement of the general public to violate the judgment is damaging 
Plaintiff's property value, causing an increase in potential liability for Plaintiff if someone is 
injured while on his property, interfering with Plaintiff's use and enjoyment of his property and 
causing general anxiety and fear that Plaintiff or someone else will be injured or harassed by the 
influx of bicyclists using Calle Arroyo."]. 

Factual and Procedural Background 

Plaintiff Robert Tiernan alleges causes of action for trespass and nuisance against defendant 
Alan Roger Kalin. Plaintiff alleges Mr. Kalin is riding his bicycle on a private road, Calle Arroyo, 
in the residential community known as Diablo, and that he is encouraging others to do so in 
violation of a judgment by the Court in a related action which declared that Calle Arroyo is 
private and not subject to a general right of access or use by the public. (Compl. ¶¶ 13, 15, 21, 
22.) 

A. The Quiet Title Action 
 

The Diablo community is comprised of 397 residential properties and the Diablo Country Club. 
(Compl. ¶¶ 6, 7, 10.) In 2017, Mr. Tiernan, along with other homeowners in the Diablo 
community, filed an action in this Court for quiet title and other causes of action. (See Tiernan et 
al. v. Diablo Community Services District et al., MSC17-02529 [for convenience, referred to as 
the "Quiet Title Action'].) Mr. Tiernan and other plaintiffs in the Quiet Title Action sought a 
judgment quieting title to the real properties owned by the plaintiffs and defendants in Diablo 
"such that as of the date each Plaintiff and Defendant who lives on Calle Arroyo purchased their 
property, the portion of Calle Arroyo road on their respective properties was private property, 
and remains private property, and that no non-homeowner Defendants, including the general 
public, have any rights, liens and/or interests whatsoever in said properties or Calle Arroyo 
road." (Quiet Title Action SAC ¶¶ 24, 40, and Prayer ¶ 1.) 

On September 24, 2019, the Court in the Quiet Title Action issued an amended judgment 
granting judgment to plaintiffs on their first cause of action for quiet title ("Quiet Title Judgment"). 
(Signorotti Decl. Exh. A [Quiet Title Judgment ¶ 1.) The Quiet Title Judgment includes a recital 
referring to the Court finding that "Calle Arroyo is a private road owned by the homeowners on 
that road and the Diablo Country Club and that Calle Arroyo is not subject to any general 
easement of public use and that there is no express or implied dedication or easement of Calle 
Arroyo for public use." (Id. [Quiet Title Judgment p. 1, l. 26 - 2, l. 1].) 

B. Denial of Preliminary Injunction Request 
 

Concurrent with the Complaint, Plaintiff filed an ex parte application for a temporary restraining 
order and order to show cause re preliminary injunction, seeking an order "restraining and 
enjoining Defendant from trespassing on Calle Arroyo road in Diablo, California, for any reason 
whatsoever, and/or from actively encouraging members of the general public to trespass on 
Calle Arroyo road and use it as a short-cut to access Mt. Diablo." The Court denied the 
temporary restraining order but issued an order to show cause ("OSC") directing Defendant to 
show cause why a preliminary injunction for that relief should not issue.  

Defendant opposed the preliminary injunction request. The parties each presented declarations, 
among other things, offering substantially conflicting evidence as to whether Mr. Kalin had been 
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riding his bicycle over Mr. Tiernan's property, was using Calle Arroyo to access Mt. Diablo, or 
was encouraging members of the public and bicycle riders to use Calle Arroyo despite the Quiet 
Title Judgment. After full briefing and oral argument, the Court denied Plaintiff's request for the 
injunction. (Order dated September 8, 2020.)  

The Two-Step Analysis for anti-SLAPP Motions  

Code of Civil Procedure § 425.16(b)(1) provides: "A cause of action against a person arising 
from any act of that person in furtherance of the person’s right of petition or free speech under 
the United States Constitution or the California Constitution in connection with a public issue 
shall be subject to a special motion to strike, unless the court determines that the plaintiff has 
established that there is a probability that the plaintiff will prevail on the claim."  Section 
425.16(e) lists activities that qualify as "an act in furtherance of a person's right of petition or free 
speech" under the statute. (Code of Civ. Proc. § 425.16(e)(1)-(4).) 

In Baral v. Schnitt (2016) 1 Cal.5th 376, the California Supreme Court explained the two step 
approach courts take in ruling on an anti-SLAPP motion: 

First, the defendant must establish that the challenged claim 
arises from activity protected by section 425.16. [Citation omitted.] 
If the defendant makes the required showing, the burden shifts to 
the plaintiff to demonstrate the merit of the claim by establishing a 
probability of success. We have described this second step as a 
"summary-judgment-like procedure." [Citation omitted.]  The court 
does not weigh evidence or resolve conflicting factual claims. Its 
inquiry is limited to whether the plaintiff has stated a legally 
sufficient claim and made a prima facie factual showing sufficient 
to sustain a favorable judgment. It accepts the plaintiff's evidence 
as true, and evaluates the defendant's showing only to determine 
if it defeats the plaintiff's claim as a matter of law. [Citation 
omitted.] "[C]laims with the requisite minimal merit may proceed." 
[Citation omitted.] 

(Id. at 384-85.)  

A. Prong 1 Standards 
 

In the first step, the party bringing the anti-SLAPP motion bears the burden of demonstrating 
that the claims "arise from" protected activity. (Navellier v. Sletten (2002) 29 Cal.4th 82, 88 
("Navellier") [moving party satisfies its "threshold burden by showing that challenged cause of 
action is one arising from protected activity" that fits one of the four categories listed in § 
425.16(e)].) If the moving party does not demonstrate that the claim arises from protected 
activity, then there is no basis to grant the special motion to strike, and the Court does not need 
to address the probability of Plaintiff prevailing on the nuisance cause of action. (§ 425.16(b)(1); 
Navellier, 29 Cal.4th at 88 [if the Court finds the moving party has shown the claim arises from 
protected activity, "it must then determine whether plaintiff has demonstrated a probability of 
prevailing on the claim."].) 
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1. When A Claim "Arises from" Protected Activity 
 

The California Supreme Court described the standard for determining whether a claim arises 
from protected activity in Park v. Board of Trustees of California State University (2017) 2 
Cal.5th 1057 ("Park"):  "A claim arises from protected activity when that activity underlies or 
forms the basis for the claim. [Citation omitted.] Critically, 'the defendant's act underlying the 
plaintiff's cause of action must itself have been in furtherance of the right of petition or free 
speech.' [Citations omitted.]" (Id. at 1062-1063 [emphasis in original, quoting City of Cotati v. 
Cashman (2002) 29 Cal.4th 69, 78].) (See also Optional Capital, Inc. v. Akin Gump Strauss, 
Hauer & Feld LLP (2017) 18 Cal.App.5th 95, 111 [addressing that the "gravamen" of the cause 
of action must be protected activity, meaning that the acts on which liability is based constitute 
protected activity under the anti-SLAPP statute].)  

To evaluate the cause of action under the standard in Park, "courts should consider the 
elements of the challenged claim and what actions by the defendant supply those elements, and 
consequently form the basis for liability." (Park, supra, 2 Cal.5th at 1063.) Courts must 
distinguish between the activities alleged that constitute the basis of the claim and those that 
merely provide evidentiary support for the claim. (Gaynor v. Bulen (2018) 19 Cal.App.5th 864, 
877-878.) Under Park, protected activity must supply one or more elements of the cause of 
action challenged by the anti-SLAPP motion in order for the moving party to satisfy the first step 
in the anti-SLAPP analysis. (Park, supra, 2 Cal.5th at 1064.)  

2. Meaning of "Claim" Under anti-SLAPP Statute and "Mixed" Claims 
 

The Court in Baral explained the meaning of a "claim" that is properly subject to an anti-SLAPP 
motion under Code of Civil Procedure § 425.16 as "allegations of protected activity that are 
asserted as grounds for relief." (Baral, supra, 1 Cal.5th at 395, italics omitted.) The Court also 
explained how courts should address "mixed" causes of action, specifically claims that are 
based on both protected activities and acts not qualifying as protected activity under Code of 
Civil Procedure § 425.16(b)(1) and (e): 

When relief is sought based on allegations of both protected and 
unprotected activity, the unprotected activity is disregarded at this 
stage. If the court determines that relief is sought based on 
allegations of activity protected by the statute, the second step is 
reached. There, the burden shifts to the plaintiff to demonstrate 
that each challenged claim based on protected activity is legally 
sufficient and factually substantiated. The court, without resolving 
evidentiary conflicts, must determine whether the plaintiff's 
showing, if accepted by the trier of fact, would be sufficient to 
sustain a favorable judgment. If not, the claim is stricken. 
Allegations of protected activity supporting the stricken claim are 
eliminated from the complaint, unless they also support a distinct 
claim on which the plaintiff has shown a probability of prevailing. 

(Baral, supra, 1 Cal.5th at 396.) 
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Analysis 

A. Elements of A Private Nuisance Claim 
 

A private nuisance action requires a plaintiff to prove (1) interference with the plaintiff's use and 
enjoyment of his property; (2) that the "invasion of plaintiff's interest in the use and enjoyment of 
the land [is] substantial, i.e., that it cause[s] the plaintiff to suffer 'substantial actual damage'"; 
and (3) that the interference is unreasonable, meaning that it is "'of such a nature, duration or 
amount as to constitute unreasonable interference with the use and enjoyment of the land.'" 
(Mendez v. Rancho Valencia Resort Partners, LLC (2016) 3 Cal.App.5th 248, 262-263 [Citations 
omitted, italics in original, quoting San Diego Gas & Electric Co. v. Superior Court (1996) 13 
Cal.4th 893, 938.].) (See also Wilson v. Southern California Edison Co. (2018) 21 Cal.App.5th 
786, 802-803; Civil Code §§ 3479, 3481.) 

B. Material Allegations of Plaintiff's Nuisance Cause of Action 
 

Plaintiff is the owner of one home located on Calle Arroyo road in Diablo. (Compl. ¶ 1; Tiernan 
Decl. ¶¶ 1, 3.) There are 22 homes located on Calle Arroyo. (Compl. ¶ 10, p. 4, ll. 15-16.) Mr. 
Tiernan's ownership interest in his lot extends to the middle of Calle Arroyo road in front of his 
residence, and the rest of Calle Arroyo road is a private road owned by other residents with lots 
located on Calle Arroyo or owned by Diablo Country Club. (Wheeler Decl. ¶ 5, Exh. 4 [Landon 
Blake Decl. (dated August 2, 2018 without Court filed stamp), ¶ 4 and Exh. 4 to Blake Decl.].) 
Other homeowners own the portion of Calle Arroyo that extends in front of each of their 
respective residences to the midpoint of the road, but they are not plaintiffs in the action. (Quiet 
Title Judgment [judgment for plaintiffs on first cause of action]; Wheeler Decl. Exh. 4 [Blake 
Decl. ¶ 4 and Exh. 4].) Diablo Country Club owns half of Calle Arroyo road on the south side 
extending to the middle of the road, and in some instances the full width of Calle Arroyo, next to 
the property owned by the club. (Wheeler Decl. Exh. 4 [Blake Decl. ¶ 4 and Exh. 4].)  

Mr. Tiernan alleges that the roads in Diablo are posted with "private" signs that state "right to 
pass is by permission of the Diablo Community Services District, Section 1008 Civil Code." 
(Compl. ¶ 9.) There are ordinances for the Diablo Community Services District ("DCSD"), one of 
which provides that the private roads in the community can only be used by "members of the 
Diablo Community Services District and their guests, members of the Diablo Country Club and 
their guests, and persons having legitimate business with members of the Diablo Community 
Services District or the Diablo Country Club." (Compl. ¶ 7, p. 2, ll. 24-27.)  

Mr. Tiernan alleges that since 2010, bicycle traffic in Diablo has significantly increased, that the 
bicycle traffic poses a safety hazard, and that "packs of recreational bicyclists and unauthorized 
vehicles using Diablo's roads" are causing significant noise and disruption. (Compl. ¶ 10 
[serenity of the neighborhood "frequently disrupted by loud packs of bicyclists"].) He asserts that 
Calle Arroyo is "heavily trafficked by golf carts and the Country Club's maintenance vehicles" 
and that the street serves as "the primary exit for golf carts and golfers." (Compl. ¶ 10.) 
Residents have allegedly been "tail-gated by bicyclists, verbally abused, had their vehicles 
kicked and sustained property damage and vandalism." (Compl. ¶ 11.) Mr. Tiernan alleges Mr. 
Kalin (1) uses Calle Arroyo road to get to Mt. Diablo, including riding his bicycle on the road; and 
(2) has "encouraged others to use Calle Arroyo road, for recreational purposes" despite the 
Quiet Title Judgment. (Compl. ¶ 13.)  
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The second cause of action for nuisance includes the following specific allegations:  

(1) Mr. Kalin is trespassing by regularly riding on Calle Arroyo and over Plaintiff's 
property (Compl. ¶ 20);  

(2) Mr. Kalin "actively encourages members of the general public to use Calle Arroyo 
road to get to Mt. Diablo, knowing that there are alternative routes and with the knowledge that it 
is private and the general public was adjudicated to have no right to use Calle Arroyo road." 
(Compl. ¶ 21); 

(3) ["A]s a direct result of Defendant's conduct," more bicyclists are using Calle Arroyo, 
the safety hazards on Calle Arroyo have increased, and Mr. Kalin's encouragement of the 
public's use of Calle Arroyo "is damaging Plaintiff's property value," interfering with his use and 
enjoyment of his property and causing "anxiety" that "Plaintiff or someone else will be injured or 
harassed" by the bicyclists using the road (Compl. ¶ 22); 

(4) Mr. Tiernan did not consent to Mr. Kalin's conduct (Compl. ¶ 23); and 

(5) An "ordinary person would be reasonably annoyed and disturbed" by Mr. Kalin's 
conduct (Compl. ¶ 23).  

These allegations reflect that the nuisance cause of action is in part based on Mr. Kalin's alleged 
trespass over Mr. Tiernan's property and also in part on Mr. Kalin speaking to the public to 
allegedly encourage use of Calle Arroyo. Mr. Kalin's alleged speaking activities are not just 
incidental to the nuisance claim or evidence in support of the nuisance. Rather, Mr. Kalin is 
allegedly causing interference with Mr. Tiernan's use and enjoyment of his property by speaking 
to the public and advocating the use of Calle Arroyo by bicyclists. 

C. Acts Comprising the Nuisance Caused by Mr. Kalin Set Forth in the Opposition 
Declarations 
 

The declarations filed by Mr. Tiernan in opposition to the anti-SLAPP Motion supply additional 
details regarding Mr. Kalin's alleged encouragement of bicyclists to use Calle Arroyo.  

1. Summary of Tiernan Declaration Regarding Mr. Kalin Encouraging Bicyclists 
and Causing Nuisanc 
 

Mr. Tiernan's declaration describes increasing numbers of bicyclists using Calle Arroyo since 
2010. His declaration describes the conditions of Calle Arroyo which he contends makes use of 
the road by bicyclists dangerous to him and others using the road (narrow road, blind curves 
and intersections, three branches falling from overhanging oaks in the last five years). (Tiernan 
Opp. Decl. ¶¶ 6, 7.) He declares that some bicyclists using the road have caused congestion, 
property damage, interruption of golfers, children to be run into, and a personal injury suit, and 
that some bicyclists are abusive. (Tiernan Opp. Decl. ¶¶ 6-8.) The declaration does not address 
any specific incidents with dates, locations, or other details or the frequency of these events. 

Mr. Tiernan contends hundreds of bicyclists are using Calle Arroyo on a given day or week. 
(Tiernan Opp. Decl. ¶¶ 6 ["hundreds of bicyclists . . . on a daily basis"], 8 ["weekdays . . . 
hundreds of bicyclists pass my house on Calle Arroyo. During the summer and over the 
weekends the number grows exponentially."].) In addition to bicyclists, he states there has been 
"a recent influx of both pedestrian and vehicle traffic" on the road and that there is "heavy golf 
cart traffic" as well. (Tiernan Opp. Decl. ¶¶ 6, 8.) Mr. Tiernan states the combined effect of 
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bicyclists with the other users of the road "create[s] an unsafe condition and make[s] it difficult 
for Calle Arroyo homeowners to get to and from their homes." (Tiernan Opp. Decl. ¶ 8.)  

Mr. Tiernan launched an "informational campaign" on June 4 by employing a security guard to 
inform bicyclists at the entrance to Calle Arroyo of the Quiet Title Judgment and that the road 
was a private road not subject to general public use. (Tiernan Opp. Decl. ¶ 10.) He states that 
after he launched his informational campaign, he personally witnessed Mr. Kalin's encouraging 
bicyclists to use Calle Arroyo and the "information guard has documented Mr. Kalin's actions." 
(Tiernan Opp. Decl. ¶ 11.) He does not state the date(s) or location(s) where he witnessed Mr. 
Kalin's activities, but he contends that after Mr. Kalin met with bicyclists on June 27, July 4, and 
July 11 "to encourage bicyclists . . . to use Calle Arroyo as a short-cut to Mt. Diablo," there was 
"a significant increase of bicyclists using Calle Arroyo, completing ignoring Judge Treat's 
decision." (Tiernan Opp. Decl. ¶ 11.) The specifics of Mr. Kalin's encouragement of bicyclists to 
use Calle Arroyo, if any, appear to be based solely on the incidents documented by the 
informational security guard he hired in June 2020, whose declaration is addressed below. He 
alleges a 400% increase in the number of bicyclists using Calle Arroyo "since Mr. Kalin began 
encouraging non-compliance" on June 27, July 4, and July 11. (Tiernan Opp. Decl. ¶ 11.) He 
does not state the basis for the 400% increase in his declaration nor does that figure appear to 
be supported by the declaration of Ms. Oakley, the informational security guard. 

Mr. Tiernan also contends the 19 declarations of residents Mr. Kalin submitted in support of his 
motion do not constitute a majority of homeowners on Calle Arroyo. (Tiernan Opp. Decl. ¶ 13.) 
He contends three of the declarants do not live on Calle Arroyo, though the declarations of the 
Grossmans and Mr. Singletons state otherwise. (Compare Wheeler Decl. Exhs. 19 and 20 
(Hallie Grossman ¶ 2 and Keith Grossman ¶ 2) and 21 (Singleton ¶ 2) to Tiernan Opp. Decl. ¶ 
13.) There are 22 residential properties on Calle Arroyo (Tiernan Opp. Decl. ¶ 6), and 
individuals residing at approximately half have signed declarations indicating they do not object 
to use of Calle Arroyo by bicyclists. 

2. Oakley Evidence Regarding Mr. Kalin Encouraging Bicyclists and Causing A 
Nuisance 
 

Mr. Tiernan also offers a declaration by a private security guard Mr. Tiernan hired to inform 
members of the public seeking to use Callo Arroyo of the Quiet Title Judgment. (Tiernan Decl. ¶ 
10, Signorotti Decl. Exh. C [Oakley Decl.].) Ms. Oakley was stationed at the entrance to Calle 
Arroyo for three weeks beginning June 24, 2020, for a three day week, 8-hour day work 
schedule from Friday through Sunday. (Oakley Decl. ¶¶ 3, 4, 5.) Ms. Oakley states during each 
day of her regular schedule, she observed 200 to 275 bicyclists who obeyed the "private" and 
no trespassing road signs and did not use Calle Arroyo, 10 to 20 bicyclists who turned down the 
road and then turned around, and 30 to 80 who continued on Calle Arroyo anyway. (Oakley 
Decl. ¶ 5.)  

The guard states she observed Mr. Kalin at the end of Calle Arroyo on the path on Diablo Road 
on three dates (June 27, July 4, and July 11) and that he was present for a period of 30 minutes 
to approximately 1 hour on those dates. On June 27, she states she observed a man later 
identified by Mr. Tiernan as Mr. Kalin from about 9:00 a.m. to 10:30 a.m. speaking with cyclists 
and telling them to "turn left" onto Calle Arroyo (she did not see Mr. Kalin for approximately 30 
minutes during this hour and a half period). (Oakley Decl. ¶¶ 6, 7.) On June 27, 2020, she states 
approximately 53 cyclists turned down Calle Arroyo" after speaking with Mr. Kalin, and that a 
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cyclist told her "that guy" (presumably Mr. Kalin) told the cyclist they could go down Calle 
Arroyo. (Oakley Decl. ¶¶ 6, 7.)  

On July 4, she states she observed Mr. Kalin again at about 9:25 a.m. for approximately 30 
minutes talking to cyclists and telling them to "turn left" or "turn here" and that she "definitely 
noticed an increase in cyclists who come down Calle Arroyo when Mr. Kalin is out in front of 
Calle Arroyo." (Oakley Decl. ¶ 9.) She does not provide any specifics on the increased numbers.  

Ms. Oakley states on July 11, she saw Mr. Kalin at approximately 8:30 a.m. at the entrance of 
Calle Arroyo, he was there for about an hour, and she "counted 32 cyclists come down Calle 
Arroyo and would not stop or turn around." (Oakley Decl. ¶ 10.) She states a total of 80 cyclists 
that day went past her station and ignored the signs, and she estimates "about 40%" of them 
went through when Mr. Kalin was there. (Oakley Decl. ¶ 10.) The corollary is that 60% of the 
bicyclists continued on Calle Arroyo on that date when Mr. Kalin was not there. 

In summary, Ms. Oakley documented specifically a total of 85 bicyclists on two Saturdays who 
allegedly spoke to Mr. Kalin and used Calle Arroyo. She attests that 30 to 80 cyclists per day 
used Calle Arroyo on days when Mr. Kalin was not there. Based on Ms. Oakley's declaration, on 
Fridays and Sundays when Ms. Oakley performed her shifts during the three week period 
beginning June 24, 2020, 60 to 160 bicyclists each weekend (180 to 480 bicyclists total over the 
three weekends during her shifts) continued on Calle Arroyo on dates when Mr. Kalin was not 
there allegedly encouraging the bicyclists to turn down that road. 

D. "Protected Activity" Analysis under the Statute and Case Law 
 
The focus of the anti-SLAPP statute is protecting the valid constitutional exercise of free speech 
and petitioning activity. (Flatley v. Mauro (2006) 39 Cal.4th 299, 313 ("Flatley").) Mr. Kalin 
contends the private nuisance cause of action arises out of protected activity under Code of Civil 
Procedure § 425.16(e)(3). To be "protected activity" under that subsections of Code of Civil 
Procedure § 425.16(e), the speech must be a "written or oral statement or writing made in a 
place open to the public or a public forum in connection with an issue of public interest." (Code 
of Civil Procedure § 425.16(e)(3).)  

1. Speech and Other Conduct 
 
As in Baral, the Complaint alleges a "mixed" cause of action for nuisance. The allegations that 
Mr. Kalin is causing a nuisance by trespassing, and specifically by riding his bicycle on Calle 
Arroyo and on Mr. Tiernan's private property on a regular basis and in violation of the terms of 
the Quiet Title Judgment, do not describe speech or petitioning activity under Code of Civil 
Procedure § 425.16(e). (Compl. ¶ 13, p. 5, ll. 8-10, 11-12, and ¶ 20.) Under the process 
described in Baral, supra, 1 Cal.5th at 396, the Court disregards those allegations at this stage.  

The Complaint also alleges that Mr. Kalin is causing a nuisance by encouraging "members of 
the general public" to use Calle Arroyo. (Compl. ¶¶ 21, 22.) Mr. Tiernan alleges that Mr. Kalin's 
encouragement of bicyclists is what is causing interference with his use and enjoyment of his 
property. (Compl. ¶¶ 21, 22.) These allegations are the basis for one of the elements of Mr. 
Tiernan's nuisance cause of action. 
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2. Speech in A Public Forum in Connection with An Issue of Public Interest 
  

Mr. Kalin's anti-SLAPP Motion is supported by declarations of Mr. Kalin and others that 
demonstrate that the use of routes through Diablo by bicycle enthusiasts as well as walkers and 
others has been a topic of public discussion in the local community for a number of years. (Kalin 
Decl. ¶¶ 4-12, 14, 15.) The significance of the issue to the community is implicitly acknowledged 
in the Complaint by Mr. Tiernan's filing of the Quiet Title Action and pursuit of that litigation 
through entry of judgment over a two-year period. (Compl. ¶ 12.)  

The evidence in support of the anti-SLAPP Motion shows that Mr. Kalin is a bicycle safety 
advocate who has addressed the danger of using Diablo Road to access Mr. Diablo in various 
public fora. (Kalin Decl. ¶¶ 4-12, 14, 15, and 19 and Exh. B.) Both Mr. Tiernan's declaration and 
Mr. Kalin's declaration address certain specific events preceding this lawsuit in which Mr. 
Tiernan and Mr. Kalin apparently agree Mr. Kalin met with members of the public on a public 
road outside Diablo, though they dispute the content of Mr. Kalin's communications. (Tiernan 
Decl. ¶ 11; Signorotti Decl. Exh. C [Oakley Decl. ¶¶ 6-10]; Kalin Decl. ¶¶ 16, 17.)  Public streets 
are "the archetype of a traditional public forum." (Frisby v. Schultz (1988) 487 U.S. 474, 480.) To 
the extent Mr. Kalin engaged in speech to allegedly encourage the use of Calle Arroyo on a 
website, though not specifically alleged in the Complaint or in any declaration submitted by Mr. 
Tiernan, websites accessible to the public are also considered a public forum. (Nygard, Inc. v. 
Uusi-Kerttula (2008) 159 Cal.App.4th 1027, 1039 [citing Barrett v. Rosenthal (2006) 40 Cal.4th 
33, 41 fn. 4].) 

By its terms, the anti-SLAPP statute mandates a broad construction of its provisions regarding 
what constitutes protected activity. (Nygard, Inc. v. Uusi-Kerttula, supra, 159 Cal.App.4th at 
1039.) An issue of public interest for purposes of the anti-SLAPP statute means "any issue in 
which the public is interested." (Id. at 1042.) 

3. Illegality Exception 
 

Mr. Tiernan does not contest that the nuisance cause of action is founded at least in part on Mr. 
Kalin's "encouraging" bicyclists to use Calle Arroyo which constitutes speech, nor does he 
contest that the matter of use of the private road by bicyclists is an issue of public interest in the 
community of Diablo and the surrounding areas. Instead, Mr. Tiernan contends he is seeking to 
prevent Mr. Kalin from "committing a crime" which he asserts is not protected activity for 
purposes of an anti-SLAPP motion. (Opp. p. 1, l. 27- 2, l. 1.) To support his position, Mr. Tiernan 
cites two decisions, Flatley, supra, 39 Cal.4th 299, and Novartis Vaccines & Diagnostics, Inc. v. 
Stop Huntingdon Animal Cruelty USA, Inc. (2006) 143 Cal.App.4th 1284 ("Novartis").  

These cases address a narrow exception carved out under the anti-SLAPP statute by which 
speech or other conduct that itself constitutes illegal, criminal activity does not qualify as 
"protected activity." In Flatley, for example, the California Supreme Court held that statements 
that as a matter of law constituted criminal extortion did not qualify as protected activity. (Flatley, 
supra, 39 Cal.4th at 320, 333.) Similarly, in  Novartis, the Court held acts of criminal 
harassment, including terrorizing and intimidating a drug manufacturer's employees and their 
families at their residences in the middle of the night by entering their properties, using 
bullhorns, posting their private information on websites, and issuing threats and warnings, 
among other things, were not protected activity. In Novartis, the defendant conceded that acts 
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complained of were unlawful and that the defendant animal rights organization had conspired 
with others to perpetrate them. (Novartis, supra, 143 Cal.App.4th at 1296-1297.)  

Courts following Flatley have construed its holding to mean that the activity is not protected 
activity if it is a violation of criminal law established conclusively by the evidence before the 
Court on the anti-SLAPP motion or by defendant conceding its illegality, as the defendant did in 
Novartis. (Novartis, supra, 143 Cal.App.4th at 1296; Finton Construction, Inc. v. Bidna & Keys, 
APLC (2015) 238 Cal.App.4th 200, 210 ["Subsequently it has been recognized that 'the 
Supreme Court's use of the phrase "'illegal'" [in Flatley] was intended to mean criminal, and not 
merely violative of a statute," quoting Mendoza v. ADP Screening & Selection Services, Inc. 
(2010) 182 Cal.App.4th 1644, 1654]; Bergstein v. Stroock & Stroock & Lavan LLP (2015) 236 
Cal.App.4th 793, 806-807 [collecting post-Flatley cases reaching the same conclusion]; Fremont 
Reorganizing Corp. v. Faigin (2011) 198 Cal.App.4th 1153, 1168-1169 [holding the rule from 
Flatley is limited to criminal conduct].) The activity alleged in the complaint does not lose its 
character as "protected activity" merely because the complaint alleges the activity is unlawful; 
the evidence must "conclusively" establish its illegality or the defendant must concede its 
illegality in order for it to lose its protected status under the anti-SLAPP statute. (Laker v. Board 
of Trustees of California State University (2019) 32 Cal.App.5th 745, 761-762.) 

Neither the Complaint nor the Opposition cites any criminal statute or authority which makes 
encouraging members of the public to use a private road a crime. The Opposition merely refers 
to "criminal trespass."  

4. Defendant Has Met His Burden of Proof Under Prong 1 
 

Despite the fact that the Quiet Title Judgment established Calle Arroyo is private property 
owned by the Calle Arroyo homeowners and the Diablo Country Club and not subject to a 
general easement for public use or dedication to the public, speech directed to whether 
bicyclists should be able to access and use Calle Arroyo remains a matter of continuing public 
debate or discourse. The use of Calle Arroyo is an "issue the public is interested in" based on 
the evidence, which meets the standard of Code of Civil Procedure § 425.16(e)(3). The Court 
finds there is sufficient evidence that Mr. Kalin's speech is protected activity for purposes of 
Prong 1, and there is insufficient evidence to conclusively establish that Mr. Kalin's speech is not 
protected based on the limited, illegality exception of Flatley and the cases construing that 
decision. 

E. Prong 2 - Plaintiff's Likelihood of Prevailing on the Merits of His Claims 
 

The anti-SLAPP Motion sufficiently demonstrates that the nuisance cause of action is founded 
at least in part on protected activity. Under Baral, the burden is then shifted to Mr. Tiernan who 
must show that his nuisance claim "is legally sufficient and factually substantiated." (Baral, 
supra, 1 Cal.5th at 396.) "The burden on the plaintiff is similar to the standard used in 
determining motions for nonsuit, directed verdict, or summary judgment. [Citations omitted.]" 
(Kyle v. Carmon (1999) 71 Cal.App.4th 901, 907.) The plaintiff cannot rely only on the 
allegations of the complaint but must present evidence sufficient to demonstrate his probability 
of prevailing. (ComputerXpress, Inc. v. Jackson (2001) 93 Cal.App.4th 993, 1010; Roberts v. 
Los Angeles County Bar Assn. (2003) 105 Cal. App. 4th 604, 613-614 ["In assessing the 
probability of prevailing, a court looks to the evidence that would be presented at trial, similar to 
reviewing a motion for summary judgment; a plaintiff cannot simply rely on its pleadings, even if 
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verified, but must adduce competent, admissible evidence."].) The Court does not weigh the 
evidence, does not resolve factual conflicts, accepts the plaintiff's evidence as true, and 
evaluates the defendant's evidence "only to determine if it defeats the plaintiff's claim as a 
matter of law. [Citation omitted.] '[C]laims with the requisite minimal merit may proceed.' 
[Citation omitted.]" (Wittenberg v. Bornstein (2020) 50 Cal.App.5th 303, 315-316 [quoting 
Navellier v. Sletten (2002) 29 Cal.4th 82, 94].)  

1. Legal Standards for Private Nuisance  
 

The Court in Mendez v. Rancho Valencia Resort Partners, LLC, supra, 3 Cal.App.5th at 263 
explained that: 

The requirements of substantial damage and unreasonableness 
are not inconsequential. . . . "The very existence of organized 
society depends upon the principle of 'give and take, live and let 
live,' and therefore the law of torts does not attempt to impose 
liability or shift the loss in every case in which one person's 
conduct has some detrimental effect on another." 

(Id. at 263 [italics in original, quoting San Diego Gas & Electric Co. v. Superior Court (1996) 13 
Cal.4th 893, 938.].)  

Plaintiff must demonstrate "significant harm" and a "real and appreciable invasion" of the 
plaintiff's property that is "definitely offensive, seriously annoying or intolerable" using a standard 
based on "normal persons in that locality." (Monks v. City of Rancho Palos Verdes (2008) 167 
Cal.App.4th 263, 303 [internal citations and quotations omitted, quoting San Diego Gas & 
Electric Co. v. Superior Court (1996) 13 Cal.4th 893, 937, and Restatement 2d Torts, § 821F].)  

Mr. Tiernan does not have to show physical damage to his property or personal injury. (San 
Diego Gas & Electric Co. v. Superior Court (1996) 13 Cal.4th 893, 937 ["In distinction to 
trespass, liability for nuisance does not require proof of damage to the plaintiff's property; proof 
of interference with the plaintiff's use and enjoyment of that property is sufficient."].) (See also 
Oliver v. AT&T Wireless Services (1999) 76 Cal.App.4th 521, 534 ["The activity in issue must 
'disturb or prevent the comfortable enjoyment of property' [citation omitted], such as smoke from 
an asphalt mixing plant, noise and odors from the operation of a refreshment stand, or the noise 
and vibration of machinery. [Citation omitted.]"].) Fear of future injury, however, without an 
actual physical invasion or damage to a party's property was held not to be sufficient to state a 
nuisance claim based on fear of a catastrophic airplane accident in Koll-Irvine Center Property 
Owners Association v. County of Orange (1994) 24 Cal.App.4th 1036, 1041-1042. 

2. Mr. Tiernan Has Not Met His Burden of Proving He Has A Probability of 
Prevailing on the Nuisance Claim Based on the Evidence Presented 
 

Plaintiff must present evidence that Mr. Kalin's conduct caused or is continuing to cause a 
substantial and unreasonable interference with Mr. Tiernan's use and enjoyment of his property. 
(See Wilson v. Southern California Edison (2018) 21 Cal.App.5th 786, 807.)  

Accepting Mr. Tiernan's evidence as true, Mr. Tiernan has described the risks and annoyance 
he is suffering from bicyclists using the road along with the increased pedestrian, vehicle and 
golf cart traffic on the street. He has also offered specific evidence that the bicycle traffic can 
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impede his entering and exiting his residence, or cause risks in that circumstance, which may 
rise to the level of a "substantial" and "unreasonable" interference with the use and enjoyment of 
his property, accepting his claims as true for purposes of the Prong 2 analysis. (Tiernan Opp. 
Decl. ¶¶ 6, 7, 8.) 

What Mr. Tiernan has failed to demonstrate by the evidence presented is that the annoyance 
and interference with Mr. Tiernan's use and enjoyment of his property are attributable to Mr. 
Kalin's alleged protected activities rather than the totality of circumstances that have resulted in 
increased congestion on Calle Arroyo road.  This includes the recent influx of pedestrian and 
vehicle traffic, and heavy golf cart traffic, as well as independent acts of misconduct that Mr. 
Tiernan acknowledges only some of the bicyclists have engaged in. The only specific evidence 
of Mr. Kalin's encouragement of bicyclists to use Calle Arroyo to which Plaintiff points is set forth 
in Ms. Oakley's declaration which addresses three dates in June and July, on weekends in the 
summer when Mr. Tiernan indicates bicycle traffic is significantly higher. (Tiernan Opp. Decl. ¶ 
8, p. 4, ll. 5-6.). Ms. Oakley, however, indicates that roughly the same number of bicyclists, or in 
some cases more, bicyclists continued onto Calle Arroyo on dates when Mr. Kalin was not 
present (30-80) as used Calle Arroyo on the two dates Mr. Kalin was present for which Ms. 
Oakley provides specific numbers (53 and 32, respectively). He presents no evidence that the 
bicyclists who entered on the three dates Mr. Kalin was observed by the guard caused his 
ingress or egress from his residence to be impaired. Mr. Tiernan has submitted no evidence that 
Mr. Kalin has "encouraged" bicyclists to use Calle Arroyo after the July 11, 2020 activity 
described in Ms. Oakley's declaration.  While Mr. Tiernan asserts that since Mr. Kalin’s activities 
began, bicycle traffic on Calle Arroyo has increased 400%, this constitutes speculation, not 
evidence.  While he states that this assertion is based on “statistics” he gathered “after speaking 
with the informational guard,” the guard’s declaration does not support that conclusion, and no 
other statistics are provided. 

Mr. Kalin has also submitted declarations by residents living at roughly half (11) properties 
located on Calle Arroyo, including the Grossmans and Mr. Singleton whose declarations state 
they live on that road, none of whom find bicyclists riding on Calle Arroyo to be unreasonable or 
unduly interfere with their use and enjoyment of their property. This provides some evidence 
under the objective standard of others in the locality, and specifically that roughly half the 
homeowners on the street do not find that bicyclists have caused substantial or unreasonable 
interference with their use of their properties.  

The Court sympathizes with Mr. Tiernan's concerns based on his general statements regarding 
the potential problems posed by the combination of bicyclists, the influx of vehicle and 
pedestrian traffic, and heavy golf cart traffic that has made Calle Arroyo more congested since 
2010. However, Mr. Tiernan has not presented evidence to show a probability that he can 
demonstrate that Mr. Kalin's "encouragement" has caused the nuisance he complains of, in light 
of the hundreds of bicyclists weekdays and weekends that Mr. Tiernan contends are improperly 
using Calle Arroyo. (Tiernan Opp. Decl. ¶¶ 6, 8.)  

Accepting as true the evidence Mr. Tiernan presents connecting Mr. Kalin to use of Calle Arroyo 
by bicyclists, he has shown at most a small number of bicyclists used the road on two dates in 
June and July, in numbers consistent with the use on other dates, after speaking with Mr. Kalin, 
and he has not shown that his ability to enter or exit his property was impaired on those dates, 
or any other substantial or unreasonable invasion of his use or enjoyment of his property 
occurred based on Mr. Kalin's conduct. It is hard to find that an "ordinary" person under an 
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objective standard would find that limited use of the road by bicyclists on those dates to be 
"substantial" and "unreasonable" given the significant use of the road by other forms of traffic 
(pedestrians, vehicles, golf carts) that Mr. Tiernan has described and given the use of the road 
by bicyclists without any encouragement by Mr. Kalin. The evidence does not demonstrate Mr. 
Tiernan has a probability of prevailing on the nuisance claim based on the evidence he has 
presented in opposition to the motion. 

Relief on anti-SLAPP Motion 

Under Baral, where the claim is a "mixed" cause of action based on both protected activity and 
unprotected activity, the Court may strike those allegations addressing the protected activity 
rather than striking the entire cause of action. (Baral, supra, 1 Cal.5th at 393-394 ["[T]he 
Legislature's choice of the term 'motion to strike' reflects the understanding that an anti-SLAPP 
motion, like a conventional motion to strike, may be used to attack parts of a count as pleaded. 
[Citations omitted.] . . . . Restricting anti-SLAPP motions to indivisible 'causes of action' as 
determined by primary right theory would be inconsistent with the Legislature's use of the term 
'special motion to strike.' (§ 425.16(b)(1).) As noted, the conventional motion to strike, which 
long preceded the anti-SLAPP statute, is well understood as a way to challenge particular 
allegations. Schnitt's suggested approach would also distort the anti-SLAPP statute's focus on 
claims of protected speech or petitioning activity."].) (See also Laker v. Board of Trustees of 
California State University, supra, 32 Cal.App.5th at 778 ["As discussed above, the defamatory 
statements at issue in his retaliation claim are the same as those in his defamation claim, which 
we have already concluded are protected by the absolute privilege set forth in Civil Code section 
47, subdivision (b)(3). Accordingly, we reverse the trial court's order denying the University's 
motion to strike the retaliation claim, but only as to the allegation in that claim relating to 
defamatory statements."].) 

As the Court in Baral explained, "The court, without resolving evidentiary conflicts, must 
determine whether the plaintiff's showing, if accepted by the trier of fact, would be sufficient to 
sustain a favorable judgment. If not, the claim is stricken. Allegations of protected activity 
supporting the stricken claim are eliminated from the complaint, unless they also support a 
distinct claim on which the plaintiff has shown a probability of prevailing." (Id. at 396.) The Court 
therefore strikes those allegations in which the second cause of action for nuisance alleges 
protected activity as to which Plaintiff has not demonstrated a probability of prevailing on the 
merits of his claim, as specifically listed above.  

Evidentiary Objections 

The evidentiary objections filed by Mr. Kalin with his Reply are overruled, except that the Court 
sustains the objection as to the Tiernan Declaration, Objection No. 4. 

Procedural Note to Defendant 

The Court's Local Rules require exhibits to be tabbed. (See CRC 3.1110(f)(3) and Local Rule 
3.42 concerning tabbing of exhibits.) The exhibits to the Wheeler Declaration were not tabbed. 
Counsel is directed to review these rules and comply with them as to any future filings. Failure 
to do so may result in rejection or disregard of nonconforming papers. 
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 6.  TIME:  9:00   CASE#: MSC20-01637 
CASE NAME: RYAN TERRACE HOMEOWNERS ASSOCI 
HEARING ON MOTION TO/FOR STRIKE PORTION OF COMPLT FILED BY 
TAYLOR MORRISON OF CALIFORNIA, LLC 
* TENTATIVE RULING: * 
 
 Hearing vacated.  First amended complaint filed 11/18/2020. 

  

 7.  TIME:  9:00   CASE#: MSC20-01637 
CASE NAME: RYAN TERRACE HOMEOWNERS ASSOCI 
HEARING ON DEMURRER TO COMPLAINT of RYAN TERRACE HOMEOWNERS 
ASSOCIATION FILED BY TAYLOR MORRISON OF CALIFORNIA, LLC 
* TENTATIVE RULING: * 
 
 Hearing vacated.  First amended complaint filed 11/18/2020. 

  

 8.  TIME:  9:00   CASE#: MSN16-2322 
CASE NAME: FOWLER VS CITYOF LAFAYETTE 
HEARING ON MOTION TO/FOR AWARD FOR ATTY FEES AND COURT COSTS 
FILED BY VAL DAVIDSON, LORI FOWLER, ROB DAVIDSON, SCOTT SOMMER, 
* TENTATIVE RULING: * 
 

 The Court has before it three different motions: (1) Petitioners’ motion to strike the City’s 

costs; (2) Petitioners’ motion for attorney’s fees and costs; and (3) the City’s motion to strike 

Petitioners’ costs. 

(1) Petitioners’ Motion to Strike Costs 

After this Court denied the petition for writ of mandate, the City sought costs and 

Petitioners moved to strike.  The matter was heard by the Court and the Court granted costs in 
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the amount of $16,028.12.  While the appeal on the merits was pending, the parties reached a 

stipulation in which they agreed that “[i]n exchange for PETITIONERS waiving the right to 

appeal the Order on Costs, CITY and PETITIONERS agree that the Order on Costs shall be 

reduced to $8,483.12.”  They further agreed that “in the event the Judgment entered on 

December 14, 2018 is reversed on appeal the Order on Costs shall be reversed without 

necessity of a separate appeal on the Motion on Costs.”  It further provided that it was “entered 

into between the parties solely to compromise the issue of court costs, without waiver of any 

other claims or defenses.”   

Thus, the parties resolved their dispute about the March 15, 2019 order of costs, subject 

to one contingency: if the Court of Appeal reversed the judgment on the writ petition, the costs 

would be vacated.  Ultimately, the Court of Appeal found a violation of the Brown Act, but it did 

not reverse the judgment.  The final clause simply means that the agreement on costs does not 

waive “other claims or defenses,” such as claims related to the merits of the action.  Petitioners 

argue that the stipulation no longer applies, because the possibility of this type of ruling was not 

covered by the stipulation.  But the terms of the stipulation are clear and absolute, except in the 

instance of an actual reversal: Petitioners would pay the reduced amount.  Accordingly, the 

Court finds that the stipulation is binding and precludes the motion to tax costs.  The merits of 

the underlying costs order will not be reconsidered.  Petitioners’ motion is denied. 

(2) Petitioners’ Motion for Attorney’s Fees and Costs 

This Court entered judgment in favor of Respondents, and Petitioners appealed.  The 

Court of Appeal affirmed the judgment.  As part of its decision, it found a violation of the Brown 

Act with respect to proper notice of a closed-session city council meeting, because the fact that 

there had been a threat of litigation needed to be “reduced to writing and included in the agenda 

materials available to the public upon request.”  Because it found no prejudice, however, it did 

not find any relief appropriate.  The Court of Appeal found, “[h]ere, where the challenged action 

was taken in open session after the merits and demerits of the project had been exhaustively 

debated in multiple City council meetings, and where there is no basis to assume the closed 

sessions were themselves improper or that the City Council failed to understand the issues 

raised in them, we see no basis for inferring prejudice from the City’s failure to disclose in the 

meeting packet the applicant’s litigation threat.”  

The Court did certify the opinion for publication, however, and the California League of 

Cities unsuccessfully asked the Supreme Court to order the opinion depublished.   

A. Statutory Fee Provision 

Government Code section 54960.5 provides that “A court may award court costs and 

reasonable attorney fees to the plaintiff in an action brought pursuant to Section 54960, 

54960.1, or 54960.2 where it is found that a legislative body of the local agency has violated this 

chapter.”  Petitioners point out, correctly, that the Court of Appeal did find a specific violation of 

the statute.  Two features of this provision are particularly noteworthy.  First, unlike most 
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attorney fee statutes, it does not require that the moving party be the “prevailing” party.  Second, 

fees are discretionary.   

Indeed, it appears that initially this language was not intended to broaden the attorney’s 

fee provision, but to limit it.  Requiring that a violation be found assures that fees could be 

awarded only where an actual violation was found, and not other circumstances such as a 

dismissal after the defendant agency changed its conduct.  Only later, in 2012, did the 

Legislature add language allowing for fees in the case of a dismissal where changes were 

made.  (Stats. 2012, Ch. 732, S.B. 1003.)  Unfortunately, the Court has found no legislative 

history addressing the purpose here.  But analyzing the intent of the provision may be putting 

the cart before the horse, because we do so only where the language is ambiguous, and in this 

instance the language is not ambiguous.  The Legislature could have written, as it ordinarily 

does, that fees are available only to the prevailing party, but it did not.   The language is plain: 

fees may be awarded “where it is found that a legislative body of the local agency has violated 

this chapter[.]”  Nonetheless, this Court has found no case quite presenting this circumstance, 

i.e., that the petitioners obtained a finding of violation, but no relief either in the form of a 

judgment, an order, or a commitment to a change in practices. 

Each party refers to a number of cases, some of which refer to the attorney’s fee 

provision of the statute, but do not actually consider attorney’s fee awards. In San Joaquin 

Raptor Rescue Center v. County of Merced (2013) 216 Cal.App.4th 1167, 1179, the action was 

dismissed, but court had held that act was violated, so fees were awarded by the trial court.  

The Court of Appeal upheld the finding of a violation.  The trial court’s order awarding attorney’s 

fees, however, was part of a separate appeal, and was not addressed by the court.  In Service 

Employees Int’l Union, Local 99 v. Options—A Child Care & Human Servs. Agency (2011) 200 

Cal.App.4th 869, 878, the court stated that “the prevailing plaintiff in such an action may recover 

its attorney fees if the court finds that the legislative body has violated the Brown Act[.]”  But this 

is not a quote of the statutory language, which does not use the term “prevailing plaintiff.” 

Moreover, Service Employees did not consider attorney’s fees, it simply summarized the 

requirements of the statute. 

Some cases do consider fees under this statutory language, however. For example, 

Petitioners argue that the application of this language is fully established and controlled by Los 

Angeles Times Communications LLC v. Los Angeles County Board of Supervisors (2004) 112 

Cal.App.4th 1313, because in that case the petitioner lost on four of its seven causes of action 

and did not obtain writ relief.  But in that case, the petitioners obtained favorable declaratory 

judgments on three of their claims, thus they clearly were at least in significant part the 

prevailing parties.  Indeed, as a result the Court of Appeal never even quoted the “where it is 

found that a legislative body of the local agency has violated this chapter” language, let alone 

necessarily apply that language to the facts before it. 

Petitioners also assert that they also are entitled to fees under the “catalyst” theory 

endorsed by the Supreme Court in Graham v. DaimlerChrysler Corp. (2004) 34 Cal.4th 553.  

Graham and the catalyst theory, however, apply to an award sought under Code of Civil 

Procedure section 1021.5 “when litigation does not result in a judicial resolution” of the case.  
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(Id., at 560.)  This is not a catalyst case, nor is the award sought under Code of Civil Procedure 

section 1021.5.  The consideration of fees is based only on the Brown Act fee provision. 

Accordingly, the plain language of the statute requires that the Court consider attorney’s 

fees here, although fees are not mandatory.   

B. Court’s Discretion to Award Fees 

While the Court has discretion here, it has been held that that discretion is narrow, and 

fees under this provision should be “the rule rather than the exception.” (Los Angeles Times 

Communications, supra, 112 Cal.App.4th at 1327.)  Fees are appropriate unless there are 

“special circumstances that would render a fee award unjust.” (Common Cause v. Stirling (1981) 

119 Cal.App.3d 658, 663 [“Common Cause I”].)  

In Common Cause I, supra, 119 Cal.App.3d 658, the court considered the criteria for an 

award of attorney’s fees under the Brown Act.  It stated that “[t]he Brown Act provision 

permitting a discretionary award of attorney’s fees without listing the special requirements for 

the award, is thus analogous to federal statutes such as the Civil Rights Act which provide for 

payment of attorney’s fees without special qualification[.]”  (Id., at 663.) It added, however: “[o]ur 

comments, however, should not be interpreted as indicating that a trial court must award 

attorney’s fees to a prevailing plaintiff in every Brown Act violation.  A court must still thoughtfully 

exercise its power under section 54960.5 examining all the circumstances of a given case to 

determine whether awarding fees under the statute would be unjust with the burden of showing 

such inequity resting on the defendant.”  (Id., at 665.)  By way of guidance, it indicated that 

“without limitation, some other considerations which the court should weigh in exercising its 

discretion include the necessity for the lawsuit, lack of injury to the public, the likelihood the 

problem would have been solved by other means and the likelihood of recurrence of the 

unlawful act in the absence of the lawsuit.” (Id.)  Finally, it specifically rejected applying 

standards from the Code of Civil Procedure section 1021.5 fee provision. (Id., at 662.) 

The Court of Appeal considered the same case again in Common Cause v. Stirling 

(1983) 147 Cal.App.3d 518 (“Common Cause II”)  In that case, the court found that the action 

had changed the defendant’s practices in a way that created a public benefit. 

Thus, the Court must consider a number of factors to determine whether an award of 

fees is appropriate. 

If the standard were whether Petitioners are the “prevailing parties” in the case as a 

whole, the Court would find that they are not.   The project went forward, and the primary goal 

was to stop it.  Counsel asserts in his declaration that he and his clients had various public-

policy related goals, and sets forth their bona fides as active participants in local civic affairs.  

But this case initially was about whether the tennis cabana would be built, and only about that 

issue.  Petitioners were vigorous opponents of the project long before any alleged Brown Act 

violations occurred.   

As the case progressed, however, Petitioners became more unhappy with what they 

perceived as poor treatment by the City, and they developed new grievances, including the 
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appearance of commissioners before their own commissions, and the failure to list the litigation 

threat on the notice of the closed sessions of the city council.  Mr. Sommer makes an extensive 

effort to explain Petitioner’s motives in his declaration.  He asserts that much of the motivation 

concerned the city’s alleged practice of allowing commissioners to appear before their own 

commissions.  (Sommer Dec., Par.4)  They assert that their motivation was disclosure of 

previously undisclosed closed-session meetings.  (Par. 5.)  “We started this action for the public 

purpose of initiating reform in Lafayette.” (Par. 8.)   One Petitioner, Avon Wilson, asserts that he 

was motivated by Brown Act violations. (Dec. of Avon Wilson, Par. 3.)  But Petitioners opposed 

the cabana before the Brown Act issue ever arose.  They also had a long list of demands to the 

city, which went far beyond the Brown Act issue.  The fervor and aggressiveness with which 

Petitioners pursued the matter indicates a deeper grievance with the City that cannot be 

attributed entirely to the Brown Act issue.  Even after obtaining the Court of Appeal’s initial ruling 

in which the finding of a violation was made, Petitioners sought rehearing in the Court of Appeal, 

and review by the Supreme Court.  This demonstrates that they were not at all satisfied with the 

Court of Appeal’s finding.  While this is only a factor to be considered, and is not dispositive, the 

Court finds that Petitioners’ subjective motive in filing the suit was not satisfied, because the 

motive primarily was to stop the construction of the tennis cabana and to vindicate their 

opposition to it. 

Judging the action by its effects only, the action still was primarily a failure, because 

Petitioners failed to stop the cabana or get any injunctive or declaratory relief. 

They did, however, obtain a published Court of Appeal opinion addressing the duty of 

local agencies to provide information concerning the reason for holding a closed-door meeting.  

The California League of Cities sought to depublish it on the grounds that “the standard practice 

of public agencies statewide does not conform to the Court of Appeal’s opinion.”  This indicates 

that the Court of Appeal’s finding of a violation had some public significance.  (The Court notes, 

however, that while Common Cause I held that the requirements of Code of Civil Procedure 

section 1021.5 do not apply to the Brown Act fee provision, Common Cause II ordered a fee 

award in part based on the existence of a public benefit.)  Although it was not the City that 

requested depublication, the request nonetheless does tend to show that the ruling had 

statewide effect. The fact that Petitioners established some new law weighs more heavily than 

their subjective motives.   

The Court of Appeal did not award costs to either party on appeal.  Of course, the Court 

of Appeal has authority to determine that a fee award is appropriate and direct the trial court to 

determine the appropriate amount.  (California Trout, Inc. v. Superior Court (1990) 218 

Cal.App.3d 187, 212.) But the fact that the Court of Appeal did not make such an award does 

not preclude the trial court from awarding appellate fees.  (Hill v. Affirmed Hous. Group (2014) 

226 Cal.App.4th 1192, 1199.) 

As to the result, considering all of the circumstances of this case, had the opinion been 

unpublished, the Court would find this a case in which a fee award would be unjust.  But the 

result is a published opinion, admitted by the California League of Cities to require changes in 
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the operating procedures of local governments throughout the state.  As a result, a fee award is 

appropriate. 

C. Amount of Fees 

The total lodestar submitted, as supplemented in Petitioners’ reply to include work on the 

fee motion itself, is $150,253 for the pre-remittitur work, plus $60,365.50 for the fee work, for a 

total of $210,618.75.   

Petitioners assert that the City’s lodestar is $683,692, paid to outside counsel.  In their 

reply, they assert that the City’s fees are now $936,319.08.  They argue that this supports the 

amount of their fee claim.  There is some authority that the opponent’s fees may be used as a 

guideline against which a party’s fees are measured, but in this instance there is no breakdown 

of City’s fees as to the amount of time attributable to the Brown Act claim.  Thus, the information 

is not helpful here.  Indeed, the fact that Petitioners were able to impose that cost on the city, 

lose the case except for a finding on one issue, yet themselves obtain a fee award, is 

unappealing. 

The City contends that since Mr. Sommer is not only the primary attorney for petitioners, 

but is a petitioner, he therefore represents himself and cannot receive fees.  Generally, a self-

represented attorney may not recover pursuant to a fee statute.  (Trope v. Katz (1995) 11 

Cal.4th 274, 292.)  Fees are permitted, however, where the attorney also represents other 

parties and shows the existence of an actual attorney-client relationship with the other parties.  

(Rickley v. Goodfriend (2012) 207 Cal.App.4th 1528, 1538 [attorney could represent self and 

wife if shown that actual attorney-client relationship existed], Healdsburg Citizens for 

Sustainable Solutions v. City of Healdsburg (2012) 206 Cal.App.4th 988, 993 [attorney member 

of petitioning organization could collect fees under Code of Civil Procedure section 1021.5].)  

The cases do not seem to be entirely in accord here, but in this instance, the entire issue could 

have been avoided by simply removing Mr. Sommer as a petitioner, which would have changed 

nothing about the case.  Given the existence of other petitioners, there is no reason to 

categorically exclude Mr. Sommer from receiving fees. 

The City contends that time spent on the fee application is not compensable, but it is 

long established that time spent litigating the fee issue is recoverable.  (Ketchum v. Moses 

(2001) 24 Cal.4th 1122, 1141.) 

1. Separation of other claims/total hours 

Where a party is successful on some claims and not others, the attorney fee may be 

limited to that on the compensable claim.  (Akins v. Enterprise (2000) 79 Cal.App.4th 1127.)  

Nonetheless, “[a]pportionment is not required where the claims for relief are so intertwined that it 

would be impracticable, if not impossible, to separate the attorney’s time into compensable and 

non-compensable units.”  (Bell v. Vista Unified School District (2000) 82 Cal.App.4th 672, 687.  

See also Harman v. City and County of San Francisco (2007) 158 Cal.App.4th 407, 417, 424.) 

Petitioners recognize this limitation, and have made substantial reductions in their 

billable hours by analyzing the extent to which hours were spent on the other claims.  In the 
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Second Amended Verified Petition, the First Cause of Action concerns the Brown Act, the 

Second Cause of Action concerns the issue of commissioners appearing before their own 

commissions (called “Due Process” by petitioners), the Third also concerns Brown Act (but 

whether the action taken by the City was null and void).  Mr. Sommer estimates that 1/3 of the 

total time spent by himself and Mr. Garfinkle concerns that cause of action, and has deducted it.  

(Sommer Dec. Par.23.)  He also excluded time spent on the petition for review in the Supreme 

Court.  As to the Third Cause of Action, while continuing to insist on the merit of his position, he 

attributed 13% of the time entries for him and Mr. Garfinkle to that claim, and made a further 

deduction.   A significant part of this calculation is done by breaking down the number of pages 

allocated to various issues in the briefing.  The 33 1/3% and 13% reductions add up to 46.33%, 

but the reduction was rounded up to 50%. (Par. 27.)  Thus, Petitioners reduced Mr. Sommer’s 

hours from 330 hours to 165 hours.  Mr. Sommer also seeks 9.3 hours on opposition to the 

request to depublish and 55.9 hours (revised in the reply brief and supplemental declaration to 

add 19.8 hours to the previous 36.1 hours) “post-remittitur,” which are not subject to this 

reduction.  While the City did not file the request to depublish, the time spent by Petitioners 

preserving the published status of the opinion was justifiable. 

The basis for the Brown Act violation was the failure to properly distribute the reason for 

the closed session.  The Court of Appeal specifically rejected Petitioners’ claims that the 

litigation threat was insufficient to justify a closed session and that the closed session 

discussions were impermissibly broad.  It rejected all of the “due process” claims.  The Court 

has reviewed the records submitted by Petitioners.  Even allowing for any claims that are 

“inextricably intertwined,” the Court finds that the reduction of 50% is not sufficient.  A reduction 

of 2/3 is appropriate.   This reduction does not apply to post-remittitur work, or the work 

opposing the petition to depublish.  Thus, the total for Mr. Sommer is 110 hours for the Brown 

Act claim, 9.3 for the opposition to the request to depublish, and 55.9 in post-remittitur work, for 

a total of 175.2.  Mr. Garfinkle’s pre-remittitur work is reduced by the same proportion. 

2. Hourly Rates 

Hourly rates proposed are as follows:  $290 for paralegal Kathryn Foster, $825 for Gary 

Garfinkle, $825 for Stephen Larson, $850 for Richard Drury, and $745 for Mr. Sommer.    

“Rates should be established by reference to the fees that private attorneys of an ability 

and reputation comparable to that of prevailing counsel charge their paying clients for legal work 

of similar complexity.” (Davis v. City & County of San Francisco (9th Cir. 1992) 976 F.2d 1536, 

1545, modified on other grounds (9th Cir. 1993) 984 F.2d 345.)  Rates are required to be based 

on “the range of reasonable rates charged by and judicially awarded comparable attorneys for 

comparable work.”  (Children’s Hosp. & Med. Ctr. v. Bonta (2002) 97 Cal.App.4th 740, 783.)  

Proper hourly rates are a matter “in which the trial court has its own expertise” and on which it 

“may make its own determination of the value of the services contrary to, or without the 

necessity for expert testimony.”  (PCLM Group v. Drexler (2000) 22 Cal.4th 1084, 1096.) 

Another concern here is that all of the work (with the exception of some time for a 

paralegal) was done at “senior partner” rates.  A number of federal cases have allowed hourly 
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rates charged by a senior attorney, even where it could have been done by a junior level 

associate.  (Pearl, California Attorney Fee Awards (C.E.B. 2020) p. 9-103 [§ 9.110].)  The 

California Court of Appeal, however, has not agreed.  (569 E. County Blvd. LLC v. Backcountry 

Against the Dump, Inc. (2016) 6 Cal.App.5th 426, 438 [trial court permissibly reduced fees 

where “the yeoman’s work could have been handled by associates billing much lower rates”].)  

Petitioner’s counsel here has no junior associates, but when he performs the work that ordinarily 

would be done by a junior level associate, the “reasonable” rate is that of the junior level 

associate. 

With respect to hourly rates, Mr. Sommer states that his “standard rate is $745 per 

hour[.]”  Mr. Sommer has had a long career handling many complex types of litigation, which he 

outlines in detail, for which his “standard rate” may be justified.  But the subject matter of this 

case is not within those complex areas.  Even for a senior partner, an appropriate hourly rate for 

the type of work done in this case would be $650. 

As to the breakdown between “senior partner” time and “associate” time, in this Court’s 

experience, a typical fee application indicates that about half of the billable time is done by 

associates.  The records in this case are consistent with that experience.  Thus, the Court 

concludes that half of the hours in question should have been billed at $400 per hour.  

Accordingly, hours spent by Mr. Sommer will be split into two equal parts: half at $400 and half 

at $650. 

 Mr. Drury charges $700 to $850 per hour.  He has submitted a long description of his 

experience.  The Court finds that for this work, the appropriate rate is $750.   (His time is all 

post-remittitur.)  His supplemental declaration sets forth 16.2 hours of work. 

 As to Mr. Garfinkle, he documents that $750 per hour is a reasonable rate for his 

services as an appellate specialist. He states that he has excluded tasks that ordinarily would be 

delegated to a junior attorney. He defers to Mr. Sommer’s allocation of time between the Brown 

Act claim and other claims.  He documents 54 hours of time spent on the case.  Based on the 

above-discussed apportionment (and a correction made with the reply brief), petitioners have 

reduced his time to 20.75 hours on the appellate work, and 6 “post-remittitur”.  Based on the 

limited success on only one issue, the Court reduces the 20.75 hours of time to 7 hours, but 

leaves the 6 hours of “post-remittitur” time intact, for a total of 13 hours. 

 As to Mr. Larson, it appears that his rate is justified, and that the minimal amount of time 

he spent on the matter was devoted to high-hourly-rate activities, all of which involved the 

opposition to the depublication request. 

3. Summary of Lodestar 

Thus, the Court recalculates the lodestar fee as follows: 

 Paralegal:   3.4 hours @290        986 

 Sommers:   175.2  hours  
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87.6 @650   56,940 

       87.6 @400   35,040 

 Garfinkle:   13 hours@750      9,750 

 Drury:    16.2 hours @750    12,150   

 Larson:   2.7 hours @850      2,295 

Total:                                $117,161 

4. Multiplier  

Petitioners seek a multiplier of 1.5 for the pre-remittitur work, relying on Ketchum v. 

Moses, supra, 24 Cal.4th at 1132-1135.  One premise of the multiplier is that the lawyer “bears 

the risk of not being paid.”  Mr. Sommer has attested that he and the other attorneys took the 

case on contingency.   A number of factors are relevant to the multiplier request, even if they 

would not be considered in deciding entitlement to a fee: the extent to which the litigation 

precluded other employment of the attorneys (Serrano v. Priest (Serrano III) 1977) 20 Cal.3d 25, 

49); the fact that the award would fall on the taxpayers [but only as a factor to consider, not by 

itself a justification for refusal of a multiplier] Horsford v. Board of Trustees (2005) 132 

Cal.App.4th 359, 400); if the money would accrue not to the individual attorneys but to their 

organizations. (Serrano III, at 48.)   

Reviewing these considerations, Petitioners only had modest success, certainly nothing 

to justify an increase above the lodestar.  There is no indication that the case involved high risk 

to petitioners’ counsel’s firm, or that it required them to turn away other work.  While the Court 

has explained above that the fact that Mr. Sommer also represented himself does not preclude 

a fee award, it does suggest less need for a multiplier.  Nor are the funds going to an 

organization that does work benefiting the public generally.   

The Court declines to award any multiplier. 

5. Conclusion 

The Court grants the motion in part, awarding $117,161. 

 

(3) City’s Motion to Strike Costs: 

 The City Moves to Strike Petitioners’ Memorandum of Costs, which requested $9,951.  

Government Code section 54960.5 provides not only for an award of attorney’s fees, but for 

costs.  For the same reasons as the court finds that fees are warranted, the Court finds that 

costs are warranted. 

 First, the City claims that the stipulation concerning costs applies here.  It does not.  The 

stipulation applied only to the “Order on Costs,” which was defined as the March 15, 2019, 
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order.  It does not reference or appear to contemplate a subsequent cost award in favor of 

Petitioners. 

It may seem odd that the result is that each side is responsible for some of the other 

side’s costs, but this is a reflection of the stipulation:  it covered only Petitioners' duty to pay 

costs, and the possibility of a reversal of the judgment.   

As noted above, the fact that the Court of Appeal did not award appellate costs does not 

preclude the trial court from awarding trial court costs.  (Hill v. Affirmed Hous. Group, supra, 226 

Cal.App.4th at 1199.) 

Petitioners argue that the motion to strike costs is untimely. Petitioners filed their 

Memorandum of Costs on October 1, 2020.  Under Rule of Court 3.1700(b), a motion to strike 

and/or tax costs is to be filed within fifteen days after service.  Adding two days based on the 

method of service, the fifteenth day was October 17, a Saturday, with the next Court day being 

Monday, October 19.  The motion was filed October 20.  The Court has authority to extend the 

time for filing the memorandum or the motion to tax, but no such request was made here. (Rule 

of court 3.1700(b)(3).) 

In seeking to strike Petitioners’ costs, the City does not dispute the amount of the costs 

claimed, but only the entitlement to costs generally, and generally makes the same arguments 

that are made in the opposition to the motion for attorney’s fees.  In addition, where specific cost 

items are disputed, the motion must “refer to each item objected to by the same number and 

appear in the same order as the corresponding cost item claimed on the memorandum of costs 

and must state why the item is objectionable.”  (Rule of Court 3.1700(b)(2).) 

Regardless of any opposition, however, the Court believes that it is appropriate to 

reduce the cost award based on the reduction in attorney’s fees, for the same reasons.  

Accordingly, the Court orders 2/3 of the costs stricken, leaving a cost award of $3,317. 
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